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Setting fees is one of the fundamental aspects of any service-oriented
business. And for lawyers it is an indispensable tool for turning prospects into revenues.
Given our reputation for being detailed-oriented, you might think that
most lawyers would thoroughly examine how they set fees. The unfortunate truth is that few of us do, and even fewer of us systematically
approach our conversations with prospects regarding fees with the attention
we bring to drafting documents or negotiating deals. That’s the bad news.
The good news is that you can learn to set the right fee. This article is
designed to help you master a crucial, recurring aspect of fee setting:
how to talk to a new prospective client about your fees. It is divided
into two parts: Part I sets forth a general framework that explains how
fees are determined. Part II answers eight questions that will help you
avoid the most common mistakes lawyers make when discussing fees
with new prospects.

Part I: Understanding the Basic Framework for Setting Fees

Setting the right fee is part economics and part psychology. The basic
framework is set forth in the following formula: Fees = Perceived
Marginal Value. In other words, your fee is a function of your prospect’s
perception of the marginal benefit you provide.
Generally speaking, the more your prospect perceives that you can provide a valuable benefit, the larger the fee tends
to be. And it’s the prospect’s perception of value
that matters most. This might seem like an obvious observation, but we often substitute our own
perception of what’s valuable for the client’s. For
example, we may be justifiably proud of a brief
we drafted, or a nuanced provision we introduced
into a document, but our clients, especially if they
are members of the general public, will have little or no understanding of what we have done.
They will judge whether we are likely to be good
attorneys based on what they understand, and that
can include what we are wearing when they first
meet us and other factors that don’t directly relate
to the quality of our work. But no matter how
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setting the right fee
sophisticated your prospects are, the more they value
what you do, the higher your resulting fee is likely to be.
But the fee is not a function of the total value you
provide. It’s the marginal value that matters most.
Thus, if the client perceives that many other attorneys
provide the same benefit, the resulting fee is likely to
be low, even if all the lawyers are providing significant benefits.
For example, the plight of Terri Schiavo (and others like her) suggests that a validly drafted medical
power of attorney can make a huge difference in our
client’s lives. Such documents potentially provide
immense value to clients, and their families, caregivers, and friends. But these documents tend to
command relatively modest fees—often measured
in hundreds of dollars. The disparity between the
absolute value such documents provide and what
client’s often pay for them is in large part due to the
perception—correct or mistaken—that medical power
of attorney documents drafted by different attorneys
(or those that are available in form books or on the
Internet) are substantially similar.
In light of the foregoing, a few essential rules or
guidelines come into play regarding how fees should
be set.
First, start by articulating the value and benefits you
provide. This is the crucial first step to setting a proper
fee because, in the absence of such a discussion, any
fee you mention lacks a meaningful context. Is $395 a
lot to charge per hour? Is $5,000 a reasonable sum to
draft a corporate document? Your clients and prospects
can’t tell unless they have some sense of the benefit or
value that your work is designed to achieve. And don’t
assume that your prospects understand your value.
That’s what all of your marketing efforts should accomplish—to articulate the highest benefit you provide to
the audience that is most likely to value that benefit.
Second, the best way to increase fees in a sustainable
way is to increase the perceived marginal value of the
work you do. Too many lawyers focus on the left hand
side of the equation, and try to raise fees directly. This
tends to lead to practices that are not tied to the client’s
perceptions, such as raising hourly rates at the beginning of each calendar year. A better approach is to
identify what factors trigger your client’s perceptions
of your value, and then tie fee increases to the delivery
of increased value.
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Third, recognize that how much you charge is one
element of how your prospects perceive the value of
your work. Just as no one brags about having found
the cheapest gynecologist in town, your prospective
client’s perception of your value may increase if you
raise your fees. Thus, I have advised more attorneys
and law firms that their fees are too low rather than too
high.
Fourth, recognize that some price resistance is desirable. One of the most common mistakes that lawyers
make when setting fees is that they seek to avoid all

your prospective client’s
perception of your value
may increase if you raise
your fees.
objections to their stated fees. But if no one ever
complains about your fee, you probably aren’t charging enough. After all, if you are going to identify the
clients who will pay you the most, you will need to
talk to prospects who say that your rates are too high.
Of course, it is possible to charge fees that are too
high. For example, an unusually high percentage of
uncollected fees might be a sign that your fees should
be reduced. But when discussing fees with prospective
clients, some price resistance is your friend.
With these general guidelines in mind, let’s now turn
to eight questions that arise in the context of a fee discussion with a new prospect.
Part II: Avoiding Common Mistakes During Fee
Discussions
Q1: What do I (the lawyer) say if the prospect asks
me, “What do you charge?” on the phone or otherwise
during an initial communication?
A1. The single most common mistake lawyers
make during fee discussions is to disclose their fee
before they understand what the prospect values.
continued on page 14
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Thus, before you state your fee, you should (1) know
how the prospect heard of you; and (2) understand
the client’s perception of what is at stake. Thus,
one possible response to the question, “What do you
charge?” is to say that you need to know more about
their situation.
Q2. What if clients are persistent, and won’t talk about
their situation, and demand to know your fee first?
A2. A client has a legitimate need to know your fee
and, and it is reasonable for the client to be fee conscious. Thus, you should recognize the client’s concern, and indicate that you will address it. One possible response might include the following: “I promise
that before you have to make a decision, you will know
exactly how much I will charge to work with you. But
we charge in different ways, so what can you tell me
about your situation?”

the single most common
mistake lawyers make during
fee discussions is to disclose
their fee before they
understand what the
prospect values.
Q3. What if the prospect still refuses to talk about their
situation or otherwise continues to focus on the fee?
A3. Clients who fixate on fees at the beginning of
their interaction with an attorney often make sub-par
clients. You should use the initial communication with
prospects to assess how interested you are in them.
One way to respond to fee-obsessed prospects is to
ask, “Are you looking for the absolutely cheapest way
to . . . ?” If they say yes, that will give you a sense of
how good a client they are likely to be; it also will help
you track the effectiveness of your various marketing
efforts. For example, my experience advising law
firms suggests that yellow page advertising tends to
attract clients who are particularly interested in finding
the lowest priced attorney.

Q4. It seems that it could take a long time to discuss
my fees with prospects. How long should I wait before
mentioning fees?
A4. Generally speaking, you should mention your
fees after you understand the client’s perception of
what is at stake, and how the prospect perceives the
value of your representation. For example, in some
practice areas, such as criminal defense, the amount
of time needed to reach such an understanding is often
measured in hours not weeks. But in other practice
areas, such as antitrust or complex business transactions, it might take months of interaction between you
and the prospect to reach a mutual understanding of
your potential value. Only when you have reached that
understanding should you discuss your fee in detail.
Q5. What’s so bad about just telling a prospect my
hourly rate or flat fee? I’ve been doing that for years.
A5. There are several drawbacks to quoting a rate at
the outset of the conversation, and many of the drawbacks may harm your practice in the long term. First,
quoting a fee increases the perception that you are providing a commodity—as if you are providing a quote
for a ton of bricks. Second, and more importantly,
you may lose a lot of bargaining power with respect
to repeat business. Regardless of the figure you select
(either a flat fee or an hourly rate), the likelihood
of being considered for repeat business will largely
depend on your prospect’s subjective perception of
whether the value of the legal issue they are considering is worth the flat fee or hourly rate you quoted.
For example, if you quote an hourly rate of $300, the
prospect may conclude that the issue they are dealing
with is not worth $300 an hour. The prospect’s perception may be unreasonable both factually and legally,
but you probably won’t be able to tell the prospect that
because the prospect may never call you in the first
place. It is far better to tell the prospect that your fees
depend on the situation. That will encourage prospects
to contact you to find out what you charge.
Q6. Ok. I’ve discussed my client’s situation and understand his or her perception of what’s at stake and how I
can help. How do I disclose my fee to my prospect?
A6. Lawyers commonly err by quoting a single
number when quoting their fee. This puts the prospect
in the position of having either to accept or reject your
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proposal. It is far better to give your prospect what
noted consultant Alan Weiss refers to as “a choice of
yeses.” In other words, give your prospect a proposal
with several options, each tied to a separate fee or
fee structure. For example, an employment litigation
attorney could state one fee or hourly rate for defending a law suit, another for training managers, and a
third for helping to review and revise the employer’s
handbook. For each of these options, the proper fee
might be stated as a flat amount, an hourly rate, a contingency arrangement, or a phased fee (e.g. a flat fee to
negotiate a settlement, but an hourly rate to defend the
litigation should settlement discussions fall through).
Regardless of which of these fee structures you choose,
your prospects are more likely to retain you in some
capacity if you provide them with a choice of fees.
Q7. What if my client says that the price is too high?
A7. As indicated above, some price resistance is a
good thing. In addition, many objections to a fee are
a sign that the lawyer has not adequately established
the value that the legal representation can provide, or
that the particular lawyer is the right person for the
job. Thus, wherever possible, your initial response to
fee-based objections should be to articulate in a more
compelling way the marginal value of your work. If
your prospect still complains that your fee is too high,
resist lowering your price without reducing the value
you will provide. Don’t just negotiate against yourself
and provide the same benefit at a lower price. For
example, if a prospect wants option B, the mid-priced
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option, for the price quoted for Option A, the lowestpriced option, you can respond by saying that only
Option A is available for the price the prospect wants
to pay. This is one reason that it can be profitable to
give prospects options in the first instance.
Q8. This article focuses on prospects and not current
clients. Why?
A8. Many of the principles discussed above apply
with full force to setting fees with existing clients.
Most notably, it is essential to identify to existing
clients the marginal value you are providing, and to
discuss your fees in the context of that value. It is generally easier, however, to introduce new fees with prospects. This is especially true if you want to change fee
structure with existing clients (e.g. moving from hourly rates to flat fees). Thus, changing how you discuss
fees with prospects can be an important first step to
increasing the effectiveness of your marketing efforts
and getting paid what you are worth.
Gideon Grunfeld, Esq. was an economic consultant and
human resources executive before practicing law for almost
ten years. He is a coach and consultant, and shows law
firms and attorneys how to build their practices, manage
their personnel, and improve their bottom line. This article is based on a portion of a three-hour seminar entitled
“Setting the Right Fee: Get Paid What You Are Worth.” If
you have any questions or comments about this article, call
(877) 727-3399 or send an email to Gideon@lawfirmdevel
opment.com.
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If you are on the other side in a lawsuit and you
make the discovery request, you have the harder job.
You have to specifically target the documents you
need when you make your discovery plan. Failing to
do so may not only prejudice your case, but could also
constitute malpractice.
The Maven would advise that you take classes on ediscovery—as many as you can. Hire help, and don’t
try to figure it out on your own. Once you, and the
many others in the same boat do it, it will get easier.

Very truly yours,
The Maven
					

The Ethics Maven, Carol M. Langford, is an attorney in
Walnut Creek specializing in attorney conduct (State Bar)
and legal malpractice matters. She is also an adjunct professor in ethics at U.C. Hastings College of the Law and
a past Chair of the California Committee on Professional
Responsibility and Conduct.
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